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Goldilocks  and the three wolves 

Pitcher Partners 

Business Recovery & Insolvency Conference 

Gold Coast March 2011  

Terry McCrann 



The only forecasts ð and forecasters 

ð that matter 

éand NO rate rise! 

Reserve Bank forecasts 



Back to growth 
IMF forecasts 2010-on 
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Events 

ĀLeft field events can disrupt 

ĀLibya and Japan by themselves wonôt  



Only three things matter 

China 

China 
China 

US 
Europe 

Japan 

Saudi Arabia 

 

If Saudi Arabia blows up, 

the impact on the oil price 

would be significant 



Why it all comes back to China 
IMF  forecasts GDP growth % 

2009 2010 2011 2012 

US -2.6 2.8 3.0 2.7 

Euro area -4.1 1.8 1.5 1.7 

Japan -6.3 4.3 1.6 1.8 

China 9.2 10.3 9.6 9.5 

China and US will contribute 45% of 

 world growth in 2011&2012 

China delivered 84% of  

world growth in 2009&2010 



Whatõs ôthank youõ in Mandarin?  
GDP growth % annualised 
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Back to 2008é..and beyond 



China plus for us 

Key export numbers 2004  2009 

 

Total China $b   10  39 

Total Coal $b   11  55 

Total Iron Ore $b    5  34 

 



China-plus for us 

Half our exports go to 2 countries 

China and Japan 

Half our exports are 2 commodities 

Iron ore and coal 



The money pours iné. 

éand makes Glenn Stevens twitch 
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Why he only twitched 

Source: ABS 



The mighty dollar 

ĀThe short and medium term dynamics 

  Growing global confidence 

  Turning volatile and uncertain  

ĀThe dollarôs centrality 

  Effect and cause 

  Conduit of great waves of change  



Two China futures 

 Two dollar futures 

  Two dollars 

ĀChina keeps on trucking 

  Dollar parity and beyond 

ĀChina óstumblesô 

  Dollar goes back to US50c? 

ĀExcept the greenbackôs cactus 

   

 



The death of manufacturing 



And then thereõs Americaé. 

Source: calculatedriskblog.com 



Building a vicious cycle 

One-in-11 US home loans in default 

 

Unique intersection between financial implosion 

and economic downturn 

 

Out of a job - Out of a home ï Out of a job 

    

 



Despite: zero rates (and QE2) 



Despite: mammoth deficits  

US budget deficit 

      Aus equiv 

2008   $1 tr  $70b 

2009   $1.7 tr $120b 

2010   $1.5 tr $110b 

2011   $1.4 tr $100b 



The other borrowers 
Long term bond rates 
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So we are hostage to  

ĀChina keeping on trucking 

ĀUS keeping on inflating 

 



Boom into bubble 

ĀReal demand for commodities 

ĀFlight from paper money 

ĀMiddle east turmoil 

 



Riding the ð placid? - tiger 



The local tiger 
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Glennõs two-bob each way 

Āñéthe combination of 

rising global inflationary 

pressures, large 

increases in commodity 

prices and a domestic 

economy close to full 

employment could lead 

to domestic inflation 

rising more quickly 

Āñé.there could b e a 

sharper than anticipated 

slowing in growth in 

these economies (China 

etc)é this would be 

contractionary for 

Australia 

 

ĀTo say nothing of the 

Europeans and 

Americans! 



Will the real Julia stand up 

The one channelling 

Ronald Reagan (and lip-

synching Bono) 

The one lip-synching 

Bob Brown (and 

channelling Karl Marx) 



Indeed, will the real prime 

minister stand up? 





Yes sir!......or 

 What am I doing here? 



Whoõs missing? 



Awful awful politics 

ĀCongressional performance 

ĀCarbon (dioxide) tax 

12-15% 45% 30-34% 



Julia or the Lodge 

Labor cannot go to the election with the carbon 

(dioxide) tax 

Julia Gillard cannot walk away from the tax 

 

Hullo. Hereôs Keviné.. 



The balance of power 
71 73 



To summarise 

ĀChina, China, China 

ĀThe US and Europe 

ĀCommodity prices (+gold and oil) 

ĀThe two dollars 

ĀManufacturing and trade-exposed services 

ĀMartin Place not Canberra  



Best guesses and guide posts 

ĀChina will keep on trucking ï for the moment 

ĀThe dead US cat will bounce ï for the moment 

ĀWatch the dollars ï theirs and ours 

ĀWatch retail sales and jobs 

ĀInterest rates unchanged through July 



You canõt restart the 

pre-GFC music 

ĀChina the worldôs factory 

ĀUS the consumer 

ĀWall St the recycler 

ĀHome securitisation/lending 



The ônaughtiesõ were an extra 

decade for the 20th 

ĀCulmination 

  GFC really just the end-game 

ĀTransition 

  Not just from the US to China 

ĀPrologue 

  óOldô world residue/ óNewô world complex 

  

   



Death and taxes é.and debt 
as % of GDP 



We are finally about to enter the 

21st century 

 

 Itôs going to be a very interesting ride  



Lessons Learned:   
One.Tel Special Purpose Liquidation 

 

Paul Weston, Pitcher Partners 

aƛŎƘŀŜƭ hΩbŜƛƭƭΣ hΩbŜƛƭƭ tŀǊǘƴŜǊǎ 
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The One.Tel Saga Continues 

 

  
 
 
 

 

άIt is a saga that has dogged its protagonists, James Packer and 
Lachlan Murdoch, since the telco was laid to rest (or shot in the 
head, depending on your view) in 2001έ 

  - Elizabeth Knight, SMH, 25 August 2010 

 

άTell your friends 
ŀōƻǳǘ hƴŜΦ¢Ŝƭέ 

hƴŜΦ¢Ŝƭ ά¢ƘŜ 5ǳŘŜέ 
Advertising Campaign  

 



Background  

ÁMay 2001 ς Ferriers appointed VA and in July GPLs. 

ÁDecember 2003 ς Paul Weston appointed by Court as SPL 
(limited purpose). 

ÁGPLs conflicted due to {ǘŜǾŜ {ƘŜǊƳŀƴΩǎ attendance at board 
meeting advising director(s). 

Á{t[Ωǎ Ƨƻō ς investigate merits of any claims arising from 
cancellation of RRI. 

Á/ƻǳǊǘ ƻǊŘŜǊǎ ǊŜǉǳƛǊŜ {t[ ǘƻ άŀǎǎǳƳŜέ wwL ŎŀƴŎŜƭƭŀǘƛƻƴ ŎŀǳǎŜŘ 
insolvency. 

ÁGPL had distributed over $70 million in dividends prior to SPL 
appointment. 



Major Players  

 

 

 

 

 

 

ÁDirectors and shareholders ς Murdoch, Packer and Rich. 

ÁMajor creditors ς Optus and Telstra ς making up about one third 
of total creditor claims of about $350 million. 

ÁFoxtel business partners ς Packer, Murdoch, Telstra and Optus ς 
all involved as players. 



Other Players 

ÁOver 500 creditors mainly smaller trade creditors (lost interest 
over time). 
 

ÁASIC ς had already commenced action against Rich, 
Silbermann, Greaves and Keeling. 
 

ÁPotential ŘŜŦŜƴŘŀƴǘǎ ǘƻ {t[Ωǎ tǊƻŎŜŜŘƛƴƎǎ ς Packer & Murdoch 
interests plus advisors Ernst & Young, Ferrier Hodgson, 
Freehills and independent directors. 



Comment on the Players 

ά¢ƘŜ trouble is that One.Tel was more than just a poorly judged 
investment from which Murdoch and Packer were attempting to 
extract themselves all those years ago. 

 
It has become a monumental cause for its creator, Jodee Rich, and the 
insolvency practitioner Paul Weston, who is trying to recover meat 
from its rotten carcass. 

 

It is also a very embarrassing sore spot for the companies regulator, 
ǘƘŜ !ǳǎǘǊŀƭƛŀƴ {ŜŎǳǊƛǘƛŜǎ ŀƴŘ LƴǾŜǎǘƳŜƴǘǎ /ƻƳƳƛǎǎƛƻƴέ  
 

 - Elizabeth Knight, SMH, 25 August 2010 



Committee of Inspection 

Á.ŜŎŀƳŜ ŀ ƳŀƧƻǊ ǇƭŀȅŜǊ ƛƴ ǘƘŜ {t[Ωǎ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΦ 

ÁHighly proactive, funded by Optus in the last few years. 

ÁCOI 10 year history, about 100 meetings with GPL and SPL and 
huge document review. 

ÁFive current members ς three connected to Jodee Rich (not 
creditors, employees or advisors of creditors); one Optus 
employee; ƻƴŜ άƛƴŘŜǇŜƴŘŜƴǘέ ŎǊŜŘƛǘƻǊΦ 

ÁSPL/COI disputes over direction of administration, access to 
confidential and privileged documents, settlement strategy 
and ultimately remuneration. 



[Ŝǎǎƻƴ мΥ  wŜǎƛǎǘŀƴŎŜ ōȅ ǘƘŜ ά.ƛƎ 9ƴŘ ƻŦ ¢ƻǿƴέ 

ÁExpected from Defendants ς well-resourced, influential 
parties with friends in high places (including media influence). 
 

ÁResistance received from unexpected areas. 
 

ÁRich separate proceedings: 

-His own agenda in his own interests. 

-Initial ǎǳǇǇƻǊǘŜǊ ƻŦ {t[Ωǎ investigations. 

-Changed mid-2007 to active opposition when he ceased to 
be a creditor and the ASIC v Rich hearing concluded. 



[Ŝǎǎƻƴ мΥ  wŜǎƛǎǘŀƴŎŜ ōȅ ǘƘŜ ά.ƛƎ 9ƴŘ ƻŦ ¢ƻǿƴέ 
(continued) 

ÁOptus and Telstra ς major creditors and partners of Packer & 
Murdoch in Foxtel ς hǇǘǳǎ ǎŜŜƪǎ {t[Ωǎ ǊŜƳƻǾŀƭ ς Telstra 
supports removal application. 

ÁCOI ς mainly comprised of Rich and Optus representatives.  

ÁGPLs ς ŀǎǎŜǎǎƳŜƴǘκǇŀȅƳŜƴǘ ƻŦ {t[Ωǎ ŦŜŜǎ ŀƴŘ ŜȄǇŜƴǎŜǎ ōȅ 
conflicted liquidator and defendant. 

ÁASIC ς action against Rich and others based on case strategy 
ƻŦ άǇǊƻŦƻǳƴŘƭȅ ƳƛǎƭŜŘέ hƴŜΦ¢Ŝƭ ōƻŀǊŘ ς {t[Ωǎ ƛƴǾŜǎǘƛƎŀǘƛƻƴǎ 
based on opposite case theory ς Packer and Murdoch 
interests not profoundly misled ς tension between ASIC and 
SPL from outset, which continues. 



Lesson 2: Litigation Funding 

ÁFunding opportunities available ς Australian market 
restricted/limited capital ς offshore funders growing interest. 

ÁLitigation funding for mega litigation ς not easy against 
influential defendants (particularly in the middle of the GFC). 

ÁProcesses and procedures ς rigorous review and testing 
required. 

ÁSophisticated financial modelling. 

ÁMaintaining privilege in certain Court applications ς 
extensions of time for service a case in point. 



Lesson 3: Remuneration 

ÁGPLs control liquidation bank account, meaning conflicted 
liquidators hold the purse strings ς creates many issues 
including competition for limited funds. 
 

Á/hLΩǎ ǇǊƛƳŀǊȅ ǎǘŀǘǳǘƻǊȅ ǊƻƭŜ ς approval of remuneration ς 
routinely refuses to approve, requiring Court applications ς 
commercial blackmail? 
 

Á IPA Code versus judicial and ASIC view ς SPL required to 
present very detailed fees information in excess of IPA Code ς 
numerous court hearings and directions. 



Lesson 4: Dealing with the COI 

ÁWǳǎǘƛŎŜ .ŀǊǊŜǘǘΩǎ view: apart from fees, only there to counsel 
and warn, but no power to give directions ς not a supervisory 
body (CVL). 
 

Á/hLΩǎ ǾƛŜǿΥ ƴƻǘ ǘƘŜ ǎŀƳŜ ŀǎ Justice Barrett. 
 

ÁA well resourced COI has the capacity to run interference.  
 

ÁBe prepared for COI to more than interfere including direct 
involvement without telling you ς serious risk to proceedings. 
 

 

 



Lesson 5: Dealing with the Court  

Á A special purpose liquidator has all the powers of a liquidator as set 
out in the Corporations Act. 

 

Á The purposes of an appointment are as set out in the Court order. 

 

Á By necessity, this will involve very close Court supervision and 
regular applications to extend powers and role as SPL. 

 

Á A rogue COI and aggressive creditors add to the need to visit the 
Court on regular occasions, sometimes for extended argument. 

 



Lesson 6: Reform Required 

Á COI ς appointment; powers; membership; removal ς no court power. 
 

Á [ƛǉǳƛŘŀǘƻǊΩǎ ǇƻǿŜǊǎ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ ǘƘŜ /hLΩǎ ŎƻƴŦƭƛŎǘƛƴƎ ŀǎǎƻŎƛŀǘƛƻƴǎ ς 
Barrett J ruling:  liquidator cannot be remunerated for this work and a 
perception of improper influence. 
 

Á Fee approval process ς elements of commercial blackmail by COI; 
uncertainty as to ASIC requirements eg:  Rolls Royce versus Holden and 
only a value added approach. 
 

Á Circular resolutions ς held to be unlawful ς need similar provisions to 
those enabling directors to pass circular resolutions and similar to 
bankruptcy provisions. 
 

Á Court Process ς Loss of legal professional privilege. 



Who Killed the Dude? 

άΧΦƻƴŎŜ ǘƘƛǎ ŀŎǘƛƻƴ ƎŜǘǎ ǳƴŘŜǊ ǿŀȅ ŀƭƭ ǘƘŜ ƻƭŘ hƴŜΦ¢Ŝƭ ǎƪŜƭŜǘƻƴǎ 
will re-emerge, at which point Murdoch and Packer and their 
representatives will be called on once again to explain exactly 
who killed hƴŜΦ¢ŜƭΦέ 
 

 - Elizabeth Knight, SMH 25 August 2010 

 



¢ƘŜ ƛƴǎƻƭǾŜƴŎȅ ǳǇŘŀǘŜ ȅƻǳ ƘŀŘ ǘƻ ƘŀǾŜ Χ 
the latest developments in insolvency 

 
Andrew Yeo and David Young 

Pitcher Partners  



In the past year, affecting practitioners and their 
ŀŘǾƛǎƻǊǎΣ ǿŜ ƘŀǾŜ ƘŀŘ Χ 

Á Preference clarification covering the interaction of: 

continuing business relationship 

doctrine of ultimate effect 

what if there is no return to creditors 

payments by related parties 

Á New OH&S laws 

Á New employment laws 

Á Grouping of employee entitlements (Allco) 

Á Independence reviewed 

Á Remuneration reviewed 



In the past year, affecting practitioners and their 
ŀŘǾƛǎƻǊǎΣ ǿŜ ƘŀǾŜ ƘŀŘ Χ 

ÁDirty Deeds overturned (Lehman) 

ÁBig claims successful on ROT against practitioners 

ÁASIC getting more active 

insolvent trading project 

issuing more guidelines 

making submissions about practitioners in specific cases 

Reviews of adequacy of information provided by 
ǇǊŀŎǘƛǘƛƻƴŜǊǎ ƛƴ ŀŘƳƛƴƛǎǘǊŀǘƻǊǎΩ ǊŜǇƻǊǘǎ 

ÁCases clarifying practitioner funding 



In the past year, affecting practitioners and their 
ŀŘǾƛǎƻǊǎΣ ǿŜ ƘŀǾŜ ƘŀŘ Χ 

Á/ŀǎŜǎ ǿƘŜǊŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ǿŜǊŜ ŘŜǎŎǊƛōŜŘ ŀǎ ΨŎƻƴǘǊŀǊȅ ǘƻ 
ǘƘŜ ƛƴǘŜǊŜǎǘǎ ƻŦ ŎǊŜŘƛǘƻǊǎ ŀƴŘ ŀƴ ŀŦŦǊƻƴǘ ǘƻ ƳƻǊŀƭƛǘȅΩ ƛƴǾƻƭǾƛƴƎ 
Big Jim 

ÁThe Federal Court supporting the IPA Code as a proper basis 
for remuneration 

ÁATO becoming more active and changes in DPNs 

 

AND 

ÁA SENATE ENQUIRY 



Agenda 

1. Ψ²ŀǘŎƘ ƻǳǘΗΩ - for professional advisors 

2. ¦ǇŘŀǘŜ ƻƴ ŘƛǊŜŎǘƻǊǎΩ ǇŜƴŀƭǘȅ ƴƻǘƛŎŜǎ 

3. Who should receive the fruits of an unfair preference claim? 

4. Intervention in insolvency by the judiciary. 



1. Watch out for professional advisors 

 

HP & CJ Sweeney Pty Ltd and CA Hill & Associates Pty Ltd [2006] 
NSWDC 82 



1. Watch out for professional advisors 

Duty of care? 

 

ΨΧǊŜǉǳƛǊŜǎ ǘƘŜ ǘŀƪƛƴƎ ƻŦ ǇƻǎƛǘƛǾŜ ǎǘŜǇǎΣ ōŜȅƻƴŘ ǘƘŜ ǎǇŜŎƛŦƛŎŀƭƭȅ 
agreed professional task or function to avoid real and 
ŦƻǊŜǎŜŜŀōƭŜ ŜŎƻƴƻƳƛŎ ƭƻǎǎ ōŜƛƴƎ ǎǳǎǘŀƛƴŜŘ ōȅ ǘƘŜ ŎƭƛŜƴǘΦΩ 

 

Hawkins v Clayton (1988) 164 CLR 539 

 

(High Court decision) 



1. Professional advisors beware: ASIC & Somerville 

Á ASIC v Somerville & Ors [2009] NSWSC 934 

Á The Phoenix activity 

the failing company ceased to trade 

a new company was formed 

oldco sold its assets to newco 

ǘƘŜ ƛǎǎǳŜ ƻŦ ƴŜǿŎƻ ƻŦ млл Ψ±Ω Ŏƭŀǎǎ ǎƘŀǊŜǎ ǘƻ ƻƭŘŎƻ ŀǎ ŎƻƴǎƛŘŜǊŀǘƛƻƴ 
for the transfer of the assets.  V class shares entitled oldco to all 
dividends declared by newco up to an amount equivalent to the 
purchase price 

employees of oldco were offered employment by newco 

newco took over essential property, plant and equipment leases 

debtors and all outstanding liabilities remained with oldco 



1. Professional advisors beware 

ÁThe Court found: 

advisor aided and abetted 

adviser heavily involved in advising and implementing 

direct casual link between advisor conduct and director 
breaches 

advice given to carry out improper activity 

ÁNot just about obvious breaches 

ÁCare required in turnaround and restructuring as well 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

What is a DPN? 

Á ¢ƘŜ ΨǘǊŀŘŜ ƻŦŦΩ 

Á Company liability = director liability 

 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

How to avoid personal liability 

 нм Řŀȅǎ ǘƻ ΧΦ 

1. Make sure the company pays the debt 

2. Ensure company enters into an agreement under Section 
222ALA of the Act 

3. Have Administrator appointed to the company 

4. Have company commence to be wound up 

 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

! ǇŀƛƴŦǳƭ ƘƛǎǘƻǊȅΧ  

 

Deputy Commissioner of Taxation v Action Workwear Pty Ltd 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

 

Deputy Commissioner of Taxation v Gruber 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

 

Deputy Commissioner of Taxation v McCarthy 



2. ¦ǇŘŀǘŜ ƻƴ 5ƛǊŜŎǘƻǊǎΩ tŜƴŀƭǘȅ bƻǘƛŎŜǎ 

 

 

 

άhƭŘ ƛǎ ƴŜǿ ŀƎŀƛƴέ   

5ƛǊŜŎǘƻǊΩǎ ǇŜƴŀƭǘȅ ƴƻǘƛŎŜ ƎƛǾŜƴ ǿƘŜƴ ŘŜƭƛǾŜǊŜŘΣ ƴƻǘ ǇƻǎǘŜŘ: 
 

ÅDeputy Commissioner of Taxation v Meredith (2007) 69 
ATR 876 

 

ÅDeputy Commissioner of Taxation v Soong [2009] NSWSC 
495 

 



3. Who should receive the fruits of an unfair  
preference claim? 

 

Tolcher v NAB (2003) NSWSC 207 

 



3. Who should receive the fruits of an unfair  
preference claim? 

 

Cook (Liquidator) in the matter of Italiano Family Fruit Company 
Pty Ltd (In Liquidation) [2010] FCA 1355 

 



4. Intervention in insolvency cases 

ÁWillmott Forests decision: 

Capacity 

Resources 

Tendering 

Remuneration 



Questions? 

Mr  Goldbury's  Song (Gilbert Sullivan)  

../UTOPIA_LIMITED_Mr._Goldbury_s_Song_(Gilbert___Sullivan).mp4
../UTOPIA_LIMITED_Mr._Goldbury_s_Song_(Gilbert___Sullivan).mp4
../UTOPIA_LIMITED_Mr._Goldbury_s_Song_(Gilbert___Sullivan).mp4
../UTOPIA_LIMITED_Mr._Goldbury_s_Song_(Gilbert___Sullivan).mp4
../UTOPIA_LIMITED_Mr._Goldbury_s_Song_(Gilbert___Sullivan).mp4


Lessons learned part two:  
Reseau International ς Liquidation 

 
Michael Basedow, Pitcher Partners and  

Ray Mansueto, Minter Ellison  

 



Ponzi Schemes Generally 

Áhttp://www.youtube.com/watch?v=cDAg1uwAcS0 

 

http://www.youtube.com/watch?v=cDAg1uwAcS0


Ponzi Schemes Generally 

ÁSchemes where money entrusted to the Promoter is never 
invested in any legitimate for-profit venture 

Á Instead, money is handed back to investors under the 
pretence that the returns are profits 

ÁTypically, greedy investors are promised large returns 

Á Initial investors are actually paid big money as promised 
attracting additional investors 

ÁEventually the scheme gets so large that it runs out of new 
investors willing to support the structure 

 

 



Reseau - The Appointment 

ÁThe bare facts at a glance: 

Basedow appointed Administrator on 22 June 2010 

Creditors placed Reseau into liquidation on 27 July 2010 

.ŀǎŜŘƻǿ ŀǇǇƻƛƴǘŜŘ ǘƻ ǘǿƻ ǊŜƭŀǘŜŘ άǘǊŀŘƛƴƎέ ŜƴǘƛǘƛŜǎ 



The Company 

ÁDirectors: 

3 registered directors in NSW, 
SA & WA 

Operation run by Mr Kevin Peek 
ς shadow director 
ωGuitarist from Sky, collaborated 

with other artist & released his 
own albums 

ωWest Coast Eagles theme song 

ωBankrupt until January 2010 

 

 

 

ROCKER ROLLED: Former Sky guitarist Kevin Peek 

granted bail after appearing in court on fraud 

charges. Source: PerthNow  



The Company - history 

Sea Pan Trading (Pre Reseau) 
ÁKevin Peek initially operated a sole trader business sourcing 

goods from Asia to be delivered to Europe 

ÁLƴƛǘƛŀƭƭȅ ǳǎƛƴƎ Ƙƛǎ ŀƴŘ ŦŀƳƛƭȅΩǎ ƳƻƴŜȅ 

ÁAs business developed began accepting private funding 
(creditors) which enabled larger shipments and higher profit 
margins (20%+) 

ÁSea Pan still operated by Kevin Peek 

 

 



The Company - history 

Reseau ï shipments into Australia 

ÁRegistered in 2006 

Á Initially sourced and imported goods for sale into Australia. 
Began working closely with Sweet Rewards and Trade Max 
Developments and later acquired ownership of both 

ÁShipping documents indicate that shipments from Asia to 
Australia took place until around mid 2008 

 



The Company - history 

Reseau ï shipments to the US (investor funded) 

ÁDuring mid 2007 Reseau began accepting investors to jointly 
fund shipments from Asia to the USA. 

ÁGenerally confectionary or toiletries 

ÁSame structure as Sea Pan 

ÁReturns 22% to 26% per shipment 

Á3 month shipment cycles 

Á Investors could rollover their investments or withdraw part 
of the funds 

 

 



The Company - history 

How did the company grow? 

Áά²ƛǘƘ ŦǊƛŜƴŘǎ ƭƛƪŜ ǘƘŜǎŜ ǿƘƻ ƴŜŜŘǎ ŜƴŜƳƛŜǎέ  

446 creditors  
ωInitially mainly family & friends 

ωGrew by word of mouth 

ωLater more sophisticated investors became involved 

ωΨaƛŘŘƭŜ ƳŜƴΩ ǘƻƻƪ ŀ ǎƭƛŎŜ ƻŦ ǘƘŜ ǇǊƻŦƛǘ ς ie. Tangible Assets 

ÁApprox $87 owed (representing approx $59m of invested 
funds with balance being unpaid profit/interest) 

 



The Company 

ÁWhy did they invest? 

High returns / Greed (22%+ over 3 months) 

In early days creditors were being paid 

Seen as a safe investment ς elaborate back-story whereby 
creditors were told that purchasers were paid a deposit, 
goods were insured and would not be released until paid 
in full 

Creditors generally approached Reseau to invest, they 
generally knew someone who was happy with their 
investment or knew the directors personally. 

 



The Company 

ÁSo what went wrong? 
No evidence that investor funded shipments to 
the USA took place 
ωStarts off legitimate 

ωEasy to get $ 

ωFocus becomes on getting $ 

Classic ponzi scheme ς new investors money    
used to repay existing creditors 

Original business model may be legitimate, but 
funding becomes easy to obtain and becomes  
focus of the business 

Not enough new investors to pay existing 
creditors 

Threat of legal action by creditors 

 

Charles Ponzi circa 1920 

 



The Company ς the collapse 

ÁThe final lie: 

Advised creditors that had received external funding 
ωAs creditors pressed for repayment of funds, Peek initially advised 

that the bank account was frozen by federal police 

ωForged a letter from a barrister confirming that the account was 
frozen 

He was exposed with respect to the funding 



Samra / ALC Group 

 



Giuseppe Mercorella Bankruptcy 

 



Ponzi Schemes ς An unregistered MIS? 

 



Reseau - The Administration 

ÁFirst Meeting issues: 
 

Basedow unable to notify creditors of Appointment and 
meeting by mail as all communication had been by e-mail 

Sought Orders pursuant to s447A of the Corporations Act that 
the Administrator be permitted to notify creditors by e-mail 

Prepared and lodged with Federal Court on second day of 
Administration / Specifically returnable 

Obtained Orders on Day 3 ς the day on which Notice was 
required to be sent to creditors 

 



The Administration 

Á Investigations ς where did the money go? 

Issues: 
ωPoor documentation / documents designed to deceive 

ωDifferent arms of the business 

Reseau v Sea Pan & Reseau v TMD 

Tracing of funds: 
ωDifficult process 

ωApplication to CBA 

ω$36m repaid to creditors 

ωPurchased entities ς Sweet Rewards, TMD, o/s entities  

ωProperty ς Blackburn & Serpentine 

ωTrading payments 

 



The Administration 

ÁOther investigations ς international connections: 

Biofuels 
ωIICC 

Reseau Brazil 
ωAutomobile parts business 

ωtƻǘŜƴǘƛŀƭ ƭƛƴƪ ǘƻ ǘƘŜ ά¦{!έ ǇǳǊŎƘŀǎŜǊ 

Lloyds US 
ωReseau attempted to obtain funding 

ωUsed forged documents 

ωQuery legitimacy of Lloyds 

Addmore & Trade Max (HK) 
 



The Administration 

ÁOther frauds surrounding the Company: 

 

Lloyds US 

 

Skimming from investors ς Tangible Assets, Private 
Investments 

 

Roger Dray & Sweet Rewards 

 

Falsification of other documents 



ASIC, State and Federal Police 

ÁLiaising with ASIC / WAPOL : 

Assistance 

Fraud squad seizing computer & records 

ASIC director interviews 

Prosecutions (weapons) 

 



Concerns for Professionals and Other Advisers 

ÁPotential Liability issues for 

Banks 

Accountants 

Solicitors 

Other Advisers 

Scheme promoters 



How to identify and avoid schemes 

Research the Company and its management 

ÁUnderstand the business model 

ÁUnderstand the risks ς only invest what you can afford to 
lose 

Á5ƻƴΩǘ ƛƴǾŜǎǘ Ƨǳǎǘ ōŜŎŀǳǎŜ ǘƘŜ ǇǊƻƳƻǘŜǊ όƻǊ ŀ ŦŜƭƭƻǿ ƛƴǾŜǎǘƻǊύ 
is a relative, friend, member of your church, member of your 
golf club or a neighbour 

Áά5ƻƴΩǘ ǘƘǊƻǿ ƎƻƻŘ ƳƻƴŜȅ ŀŦǘŜǊ ōŀŘέΤ ŀƴŘ 

ÁάLŦ ƛǘ ǎƻǳƴŘǎ ǘƻƻ ƎƻƻŘ ǘƻ ōŜ ǘǊǳŜΣ ƛǘ ǇǊƻōŀōƭȅ ƛǎέ 



What to do if you are caught up? 

ÁRefer to relevant authorities immediately ς ASIC, State and 
AFP 

ÁEncourage others to do likewise ς the more noise; the 
greater likelihood of action 

ÁPursue your advisers/promoters 

Á¢ƘŜ ά!ƳŜǊƛŎŀƴέ ŀǇǇǊƻŀŎƘΥ 

Sue your solicitors, accountants, bankers 

Pursue those who got money out 

Agressively pursue through Bankruptcy Court 



Hot industries to watch out for in the next 
12-18 months: property and construction 

 
Michael Langhammer, Pitcher Partners  



The Pacific Property Clock 

CURRENT CYCLE  CYCLE IN 12 MONTHS  

100 Source: Colliers International Research, February 2011 



Office 



Perth:  9.5% (9.9%) 

Melbourne:  6.3% (6.5%) 
  

Canberra:  13.4% (13.6%) 
  

Adelaide:  8.3% (8.1%)  
  

Sydney:  8.2% (8.5%)  
  

Brisbane:  9.4% (10.9%)  
  

Source: PCA Office Market Report ï January 2011 & Colliers International Research 

National Vacancy Rates 
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National Office Market Overview 

Australian CBD Office Vacancy Forecast Rates 

CBD Market 
When will Vacancy 

Peak? 

Vacancy @ 

Jan 2011 

Vacancy @ 

Jan 2012* 

Vacancy @ 

Jan 2013* 

Vacancy @ 

Jan 2014* 

Date Vac% 

Sydney Jul-11 8.6% 8.2% 7.6% 5.5% 4.6% 

Melbourne Jan-10 6.6% 6.3% 5.2% 5.5% 6.5% 

Brisbane Jul-10 10.9% 9.4% 8.5% 8.4% 8.5% 

Canberra Jul-10 13.6% 13.4% 12.0% 11.0% 10.0% 

Adelaide Jan-11 8.3% 8.3% 7.3% 6.1% 5.2% 

Perth Jan-11 9.5% 9.5% 9.3% 6.8% 6.2% 

Colliers International Forecast Vacancy Rates  

Source: PCA Office Market Report ï January 2011 & Colliers International Research 
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Australian CBD Office Net Face Rents - Prime 

Source: Colliers International Research  
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Australian CBD Office Yields - Prime 

Source: Colliers International Research  
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Green Buildings 

Source: Colliers International Research  
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Á Trend of Government and Corporate tenants demanding greener 
buildings 

Á Office buildings with higher energy efficiency ratings have less 
vacancies 

 

 

 

 

 

 

 

 

NABERS  

Rating 

National  

Vacancy Rate 

Under 2 stars 14% 

2 to 3 stars 8% 

3 to 4 stars 5% 

4 stars plus 3% 

Á NABERS: National Australian Built Environment Rating System 

Á Mandatory disclosure laws requiring the owners of commercial office 
space of 2,000 sqm or more to disclose NABERS rating 

 



Industrial 



aŜƭōƻǳǊƴŜ ƭŜŀŘǎ ǘƘŜ ǿŀȅ ƛƴ ǘƻǘŀƭ ǎǇŀŎŜ ƭŜŀǎŜŘΧ 

108 Source: Colliers International Research 


